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File Sharing

Copyright Infringement Liability for Video Sharing

Networks: Grokster Redux or Breaking New Ground
under the Digital Millennium Copyright Act

By Jeffrey C. Brown

Ever since Johannes Gutenberg invented the printing
press, copyright law has constantly evolved to keep
pace with the steady march of technology that has made
copyright infringement much easier to accomplish and,
consequently, more difficult to control. Recent examples
of that evolution can be found in Congress’ enactment of
the Digital Millennium Copyright Act of 1998 (DMCA)
and its subsequent interpretation by the courts in copy-
right infringement lawsuits brought by the entertainment
industry against the peer-to-peer (P2P) networks like
Napster, Aimster, and Grokster.

As most know by now, such networks allowed users
of their proprietary software to freely copy and distrib-
ute protected content over the Internet while avoiding
payment to the copyright holder. According to John
Dudas, the Director of the US Patent and Trademark
Office, Internet piracy costs US businesses as much as
$250 billion a year.! It now seems, however, that the era
of blatant copyright infringement of music and other
content through file-sharing technologies is on the wane,
as recently demonstrated by Kazaa’s (Sharman Network
Ltd.) payment of $115 million dollars to the recording
industry in the MGM v. Grokster? case on remand by the
US Supreme Court.

Now, a new battle has begun on a slightly different
front. This time, the target is video-sharing network You-
Tube, Inc., which operates the popular Web site youtube.
com. Unlike A&M v. Napster,? In re Aimster Copyright Litiga-
tion,* and MGM v. Grokster,5 in which the courts found
that those networks actively had encouraged their users to
infringe copyrighted material, the outcome of Robert Tirr
d/b/a Los Angeles News Service v. YouTube, Inc.,> and similar
cases may turn less on issues relating to contributory and
vicarious copyright infringement under common law and
more on the safe harbor provisions of the DMCA. Either
way, cases like Titr v. YouTitbe” have the potential to further
refine the legal landscape governing Internet-based file-
sharing networks.

Jeffrey C.Brown is an attorney at the intellectual property law
firm of Merchant & Gould. Mr. Brown’s practice concentrates
on patent and copyright litigation.

The Parties and the Works at Issue

Robert Tur d/b/a Los Angeles News Service claims
copyrights in various audiovisual works, including foot-
age of the OJ. Simpson freeway chase and the beat-
ing of truck driver Reginald Denny during the 1992
Los Angeles riots. Tur alleges that the Los Angeles News
Service is “a duly accredited news gathering and report-
ing organization, owned and operated by Plaintift Tur.”8
Tur’s complaint specifically identifies several videos,
including the Denny attack, as examples of copyrighted
works posted and viewed on youtube.com without Tur’s
permission. Tur further alleges that youtube.com receives
“more than 60,000 uploads” of copyrighted and uncopy-
righted videos daily and is viewed by “6 million unique
users per day.’? According to Tur, this popularity allows
YouTube to generate revenue based on an advertising
business model.

In addition, Tur alleges that, because users upload
videos directly to YouTube’s servers, this “allows it to
have actual knowledge of what particular copyrightable
files are being distributed, played and copied through
its service.”10 Tur alleges that, despite YouTube’s actual
knowledge of copyright infringement, it failed “to
develop any substantial filtering tools or other mecha-
nisms to diminish the infringing activity.”!! In sum, Tur
alleges that YouTube is liable for direct, contributory,
and vicarious copyright infringement and seeks dam-
ages, attorneys’ fees, and an injunction.!2

You Tube, Inc., was founded in February 2005 and
owns youtube.com, one of the most popular Web sites on
the Internet. The Internet ranking service, Alexa Inter-
net, Inc., ranks youtube.com as the tenth most accessed
Web site on the Internet.!3 Similar to the file-sharing
concept of Napster and its progeny, youtube.com allows
its users to upload and share video clips on its computer
network without charge. Unless YouTube approves the
user for a so-called Director’s Account, an uploaded
video is limited to 10 minutes in length or 100 mega-
bytes in size. Once uploaded, the video is immediately
accessible to anyone on the Internet.

In contrast to some of the allegations in the complaint,
YouTube asserts that users upload about 65,000 clips
and log about 70-100 million views of videos each day.!
It also asserts that “it proactively works with content
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owners to help them identify and expeditiously take
down any videos that content owners claim to be
infringing of their copyrights.”’1>YouTube admits that “it
sells advertising,” but it also works with content owners
like NBC and others “to strike business deals to the ben-
efit of the content owners.”16 YouTube makes the point
that it “goes above and beyond the requirements of the
DMCA?” to discourage copyright infringement.!7

The DMCA'’s Four Safe Harbors

Not surprisingly, YouTube seeks shelter from copy-
right infringement liability under the safe harbor provi-
sions of the DMCA. Under those provisions, a service
provider is not liable for monetary, injunctive, or other
equitable relief relating to material online so long as
the service provider does not adopt an “ostrich-like”
approach to copyright infringement, as the court criti-
cized in Aimster, and follows the notice and take-down
provisions of the DMCA.

The first step for YouTube is to qualify as a “service
provider,” which is likely given the courts’ tendency to
construe this term broadly.!® The DMCA defines a ser-
vice provider as:

[A] provider of online services or network access,
or the operator of facilities therefor, and includes
an entity described in sub-paragraph (A).1

Subsection A reads:

As used in subsection (a) [for transitory digital net-
work communications], the term ‘service provider’
means an entity offering the transmission, rout-
ing or providing of connections for digital online
communications, between or among points speci-
fied by a user, of material of the users’ choosing,
without modification to the content of the mate-
rial as sent or received.20

A service provider fitting this definition may then qualify,
under certain circumstances, for one or more of the four
safe harbors of the DMCA.2!

The first safe harbor, “Transitory Digital Network
Communications,” applies when the service provider
would be liable for providing a connection to transmit
infringing material through its system or network.22The
second safe harbor, “System Caching,” limits copyright
infringement liability for intermediate and temporary
storage (or caching) of copyrighted material on the ser-
vice provider’s system.23

The third safe harbor, for “Information Residing on
Systems or Networks at the Direction of Users,” shelters
the service provider from liability so long as the service

provider does not know, or have reason to know, about
infringing activity or material on its network and “does
not receive a financial benefit directly attributable to the
infringing activity,in a case in which the service provider
has the right and ability to control such activity.”24

The third safe harbor also contains the so-called
notice and take-down provisions of the DMCA. Those
provisions require the service provider to (1) designate
an agent to receive notifications of claimed infringe-
ment, (2) identify that agent to the Copyright Office,
and (3) “respond expeditiously to remove, or disable
access to, the material that is claimed to be infringing.’25
The fourth safe harbor, for providers of “Information
Location Tools,” protects service providers that refer or
link users to infringing material or infringing activity.26

YouTube seeks protection under the third safe harbor
because the videos uploaded to its Web site are presum-
ably stored on its proprietary computer network. If true,
that exposes YouTube to direct copyright infringement
under the so called server-test enunciated in Perfect 10
v Google.27 Under that test, infringing material that is
transmitted directly from the accused’s server constitutes
a display of a copy in violation of the exclusive rights of
the copyright holder.28

Despite YouTubes exposure to direct copyright
infringement, it appears to have taken the steps neces-
sary to insulate itself from liability by admonishing the
users of its Web site not to “upload copyrighted material
for which the user does not own the rights or have per-
mission from the owner” or upload “TV shows, music
videos, music concerts, or commercials without permis-
sion unless they consist entirely of content the user cre-
ated.”YouTube also posts information on its Web site to
receive notification of claimed copyright infringement
and has designated an agent for that purpose.2® Finally, to
partially satisfy the conditions for eligibility of § 512(1)
of the DMCA, YouTube threatens to terminate a user’s
access to its Web site if the user is determined to be a
repeat infringer. YouTube defines a repeat infringer as a
user who has been notified of infringing activity more
than twice and/or has had a user submission removed
from the Web site more than twice.3

Interestingly, Tur did not allege that he notified You-
Tube about his infringement claim and that YouTube
neglected to remove the infringing material. YouTube
leaps on this oversight and suggests that Tur’s failure
to provide such notice bars his lawsuit.3! According to
YouTube spokesperson Julie Supan, “Mr. Tur chose to
file a federal lawsuit” instead.3? James D. Nguyen, an
intellectual property litigation partner at Foley & Lard-
ner LLP’s Los Angeles office said, “[i]f the plaintiff had
given YouTube notice of the Reginald Denny beating
video appearing onYouTube and demanded its removal,
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YouTube most certainly would have complied.”? You-
Tube has stated publicly that it did just that after hearing
of the lawsuit.3

Networks’ Acceptance of User Uploads

A case like Tir v. YouTitbe will surely cover some of
the same legal ground as Sony v. Universal Studios,3>
Napster, Aimster, and Grokster. Those cases, however,
focused on copyright infringement within the context
of contributory copyright infringement and vicarious
copyright liability, often referred to collectively as sec-
ondary copyright liability. In contrast to direct copy-
right infringement, in which the accused infringer itself
is found to have violated one of the exclusive rights
of the copyright holder, either intentionally or inno-
cently, contributory copyright infringement and vicari-
ous copyright liability require some evidence of intent
or control, respectively. One infringes contributorily by
intentionally inducing or encouraging direct infringe-
ment.36 Vicarious liability requires one to profit from
another’ direct infringement, while declining to exer-
cise a right to stop or limit the infringement.3” Sec-
ondary copyright liability does not exist without an
instance of direct copyright infringement.3

The common thread running through the earlier
cases 1s the concept that a distributor of a product that
facilitates copyright infringement, like the Betamax
VCR in the case of Sony v. Universal City Studios or
the P2P file-sharing software provided by Napster, Aim-
ster, and Grokster, might be immune from liability by
extension of the staple-article-of~commerce doctrine
borrowed from patent law.? Indeed, the court in Sony
predicated its decision on the notion that the Betamax
VCR was “capable of substantial noninfringing uses.”40

The P2P networks also sought to extend, without
success, the protection of Sony to their file-sharing
software. The courts found, however, that the P2P net-
works actively encouraged their users to illegally share
copyrighted material, a fact not found in Sony.Thus, by
providing the tools and know-how to pirate music, the
P2P networks could not escape exposure to secondary
copyright infringement liability.

In contrast to the abundance of pirated content
found on the P2P networks, many of the videos on
youtube.com are home movies or animations submitted
by the author and owner of the work. Tur admits in
his complaint that “substantial use of YouTube’s web-
site...is made by users uploading their own home-
made videos.”#! Under a broad reading of Sony, such
“substantial” non-infringing use supports a finding of
non-infringement. Yet, the Supreme Court in Grokster,
in its dissection of its earlier opinion in Sony, discarded
Sony’s reasoning when there is evidence, through “state-

ments or actions,” that the defendant intentionally had
encouraged copyright infringement.+2

In MGM v. Grokster, a unanimous Supreme Court
declined to apply the reasoning of Sony to Grokster’s
and StreamCast’s (Morpheus) file-sharing software and
vacated and remanded the Ninth Circuit’s affirmation of
summary judgment in favor of the P2P networks. The
rule of Sony, as clarified in Grokster, was to bar second-
ary liability “based on presuming or imputing intent to
cause infringement solely from the design or distribution
of a product capable of substantial lawful use, which the
distributor knows is in fact used for infringement.”#

The Supreme Court in Grokster distinguished Sony
on the basis that Grokster and Morpheus, unlike Sony,
engaged in substantial efforts to attract and encour-
age users to download copyrighted materials. In fact,
both companies created Napster-compatible software
to capitalize on the anticipated demise of Napster and
make the transition to Grokster and Morpheus systems
more convenient. Based on these blatant attempts to
lure known copyright infringers to their networks, and
by providing the tools to continue infringement, the
Grokster court rejected altogether the applicability of
Sony’s sate harbor to Grokster and Morpheus, notwith-
standing the real and potential use of their P2P software
for non-infringing purposes. As stated in Sony, such
alternative legal uses of a product implicate the staple-
article-of-commerce doctrine.

Under patent law, the staple-article-of-commerce
doctrine protects the distributor of a component of
a patented device from patent liability if that compo-
nent is suitable for use in other non-infringing ways. As
applied to copyright infringement, however, that doc-
trine offers no protection to the defendant whose words
and deeds show “a purpose to cause and profit from
third party acts of copyright infringement.”#

The concurring opinion by Justice Ginsburg, with
whom Justices Rehnquist and Kennedy joined, also
rejected the Ninth Circuit’s broad reading of Sony. Jus-
tice Ginsburg concluded that the Ninth Circuit had
“misapplied” Sony by limiting secondary copyright
infringement liability to “a hardly-ever category”’#>
In other words, the Ninth Circuit had “misperceived”
Sony as standing for the proposition that “a product
need only be capable of substantial noninfringing uses”
to negate secondary liability.46 Justice Ginsburg criti-
cized the Ninth Circuit’s reliance on “anecdotal evi-
dence of noninfringing uses” to support its decision that
the P2P networks were immune from secondary copy-
right liability.47 In Justice Ginsburg’s view, the evidence
actually showed that the defendants’ P2P software was
“overwhelmingly used to infringe and this infringement
was the overwhelming source of revenue from the
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products.’# Moreover, the evidence was “insufficient
to demonstrate...that substantial or commercially sig-
nificant non-infringing uses were even likely to develop
over time.”# Therefore, Justice Ginsburg concluded that
the Ninth Circuit should not have affirmed summary
judgment in favor of Grokster and Morpheus.

Justice Breyer, on the other hand, concluded that the
Ninth Circuit had correctly interpreted and applied
Sony. He suggested that Sony’s reasoning is still viable
and useful precedent despite the existence of new tech-
nology that makes copyright infringement of all types
of media profoundly easier than the limited abilities of
the now practically defunct VCR. Consequently, Justices
Breyer, Stevens, and O’Conner believed that the Ninth
Circuit had correctly decided the matter under the rea-
soning of Sony, but agreed “that the distributor of a dual-
use technology may be liable for the infringing activities
of third parties where [it] actively seeks to advance the
infringement.” At bottom, the Supreme Court ruled
that Grokster’s and Morpheus’s intent to induce copy-
right infringement and profit from such activity disqual-
ified them from Sony’s protection and exposed them to
secondary copyright infringement liability.

Secondary Copyright Infringement
Liability and the DMCA

The DMCA incorporates the elements of secondary
copyright infringement as proscribed conduct under
the third and fourth safe harbor provisions. A service
provider can limit its liability if it (1) does not have actual
or constructive knowledge of infringing activity or
material on the system or network or takes expeditious
steps to remove or disable infringing material upon
having such knowledge and (2) does not receive direct
financial benefit from the infringing activity when it has
the right and ability to control such activity.5! Although
these requirements suggest that secondary infringement
liability is excluded from protection under the DMCA,
the court in Napster and leading commentators suggest
otherwise.52 In addition, the aforementioned proscribed
language is missing from the first and second safe har-
bors.Thus, at a minimum, the DMCA appears to shelter
from secondary liability those service providers whose
networks transmit or cache infringing content.

YouTube’s Rankings as
Evidence of Knowledge

YouTube’s exposure to secondary infringement liabil-
ity may ultimately depend on whetherYouTube turned a
blind eye to any infringing videos on its Web site. In the
case of Tirr v.YouTitbe, Tur did not notity YouTube of his
infringement claim. Yet, the question remains whether
YouTube became aware of Tur’s videos by other means.

Youtube.com includes a five-star rating system that
allows users to rate videos posted to the Web site. The
Web site also provides daily, weekly, monthly, and all-
time rankings of the most viewed videos. A cursory
review of the Web site shows that popular videos on
youtube.com typically enjoy more than 100,000 views per
week. Tur alleges that the “Beating of Reginald Denny”
was viewed 1,000 times in one week.33 Consequently,
the extent to which youtube.com’s ranking systems
brought the Reginald Denny video to its attention (or
not) might be a critical factor in determining whether
YouTube had actual or constructive knowledge of any
Tur video on its Web site. Given YouTube’s position
that it first discovered and removed Tur’s videos upon
being sued, any knowledge beforehand might expose
it to contributory copyright infringement if it failed to
“expeditiously” remove any such video.

Vicarious Liability

A useful case for analyzing the direct-financial-ben-
efit element of vicarious liability is Perfect 10 v. Google,>*
which addressed the issue under federal common law,
as opposed to whether Google qualified for protection
under the DMCA.5 In Perfect 10, Google was accused
of infringing copyrighted photographs of Perfect 10’
natural models by displaying thumbnail versions of the
photographs in response to user-directed image searches
on google.com. In some cases, the original photographs
that Google had converted and displayed in thumbnail
form were illegally stored on third-party Web sites that
Google’s Web crawler had found and indexed. Google
also provided links to those Web sites, and there was
evidence that some of the directly infringing Web sites
were members of Google’s AdSense program. Google’s
AdSense program allowed it and its partners to split
advertising revenue when a Google advertisement was
displayed on the partner’s Web site.

Relying on Napster and Fonovisa, Inc. v. Cherry Auc-
tion, Inc.,56 the court in Perfect 10 found that Google had
received a direct financial benefit from displaying the
thumbnails because some of the infringing third-party
Web sites appeared to be AdSense partners. The court
analogized Google’s conduct to that of Napster; in Nap-
ster, the court found that Napster had a direct financial
interest in the infringing activity because the availability
of infringing material on its Web site acted as a draw for
customers. Since Napster did not generate any revenue
at the time but planned to do so in the future, Profes-
sor Nimmer has commented that Napster's broad defini-
tion of direct financial benefit would encompass even a
“future hope to ‘monetize.”57

The court’s view in Perfect 10 was consistent with its
earlier ruling in Fonovisa, which liberalized the concept
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of “direct financial benefit” in the context of a motion
to dismiss. In Fonovisa, the Ninth Circuit reversed the
trial court’s dismissal of Fonovisa’s claim of vicari-
ous copyright liability. The complaint had alleged that
Cherry Auction operated swap meet where third-party
vendors routinely sold counterfeit music. The Ninth
Circuit held that allegations of Cherry Auction’s “right
to terminate vendors for any reason whatsoever” con-
terred a right and ability to control the activities of the
third-party vendors on its premises.>8

In addition, Fonavisa alleged that Cherry Auction
had reaped “substantial financial benefits from admission
tees, concession stand fees and parking, all of which flow
directly from customers who want to buy the counter-
teit recordings at bargain basement prices.”> Therefore,
there were sufficient allegations of control and “direct
financial benefit” to survive a motion to dismiss on the
pleadings. Moreover, the court added that the pirated
recordings at the Cherry Auction swap meet acted as a
“draw” for customers in much the same way as the ear-
lier dance hall cases.6® Noticeably lacking, however, was
any allegation that Cherry Auction had received a per-
centage of infringing sales or any other monies pegged
directly to the sale of the infringing music. Thus, Fono-
visa stands for the proposition that direct financial ben-
efit also includes a possible, indirect benefit.6!

This broader view of direct financial benefit finds
additional support in the legislative history of the
DMCA, which states in part:

In determining whether the financial benefit cri-
terion is satisfied, courts should take a common-
sense, fact-based approach, not a formalistic one.
In general, a service provider conducting a legiti-
mate business would not be considered to receive
a “financial benefit directly attributable to the in-
fringing activity” where the infringer makes the
same kind of payment as non-infringing users of
the provider’ service.... It would however, include any
such fees where the value of the service lies in providing
access to infringing material 62

In contrast to the common sense approach advocated by
Congress, other courts have applied a more literal ap-
proach in determining whether the infringer enjoyed a
direct financial benefit from the act of infringement.

In CoStar v. LoopNet 1,63 the court distinguished a
broad reading of direct financial benefit from LoopNet’s
conduct on the basis that “neither infringing or non-
infringing users made any kind of payment.” LoopNet
allowed its users to post photographs of real estate on
its Web site without charge. LoopNet, like YouTube,
generated revenue by selling advertising space on its

Web site.04 To stay in the safe harbor, LoopNet had
to show that it did not receive a direct financial ben-
efit when it had the right and ability to control the
infringing activity.65

Notwithstanding the LoopNet I court’s belief that “the
DMCA provides no safe harbor for vicarious infringe-
ment because it codifies both elements of vicarious lia-
bility;” the court found that LoopNet did not meet either
element.56 By not charging a fee for posting any real
estate listing, with or without a photograph, LoopNet’s
advertising revenue apparently was not direct enough
to satisty the financial element of vicarious liability.
LoopNet also did not have the right and ability to con-
trol its users. The court correctly noted that the right-
to-control element could not be met merely by the
ability to remove or block access to materials, since that
would render the DMCA internally inconsistent. The
court recognized that the mechanism to remain in the
safe harbor, terminating infringers and blocking access,
would force service providers to lose their immunity if
controlling access 1s construed as synonymous with the
right and ability to control infringing activity.

If the court in Titr v. YouTitbe departs from Ninth Cir-
cuit precedent on direct financial benefit, it might do so
by distinguishing the concept as applied under the com-
mon law from the potentially narrower interpretation
under the DMCA. Congress’ common sense approach
seems to offer the best solution for maintaining some
degree of harmony between the common law and the
statute, however.

The Fair Use Doctrine

In addition to the limits on liability under the
DMCA,YouTube also asserted a defense under the fair
use doctrine. The fair use doctrine is codified at 17
U.S.C.§ 107 and provides that fair use of a copyrighted
work for purposes of criticism, comment, news report-
ing, teaching, scholarship, or research is not an infringe-
ment of copyright. In determining whether the use of
a work in any particular case is fair, the factors to be
considered include:

1. The purpose and character of the use, including
whether such use is of a commercial nature or is for
nonprofit educational purposes;

2. The nature of the copyrighted work;

3. The amount and substantiality of the portion used in
relation to the copyrighted work as a whole; and

4. The effect of the use upon the potential market for or
value of the copyrighted work.
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As to the first prong of the first fair use factor, the
purpose and character of the use, if the court finds that
YouTube’s business model is based on generating adver-
tising revenue as a consequence of the popularity of its
Web site, it seems unlikely that the court will find the use
of any unlicensed content to be non-commercial use. Of
course, the factual question remains: What drives youtube.
com’s popularity and advertising revenue, the licensed or
unlicensed content? If unlicensed content serves to draw
viewers to youtube.com (like the lure of free music did to
the P2P networks), which in turn boosts the value of the
advertising space on the Web site, the first prong might
swing in Tur’s favor. Such balancing between licensed and
unlicensed content, like the analysis of infringing ver-
sus non-infringing use, has the potential to create more
uncertainty in what constitutes fair use rather than estab-
lish predictable rules of acceptable conduct. Therefore, on
the question of purpose of use, courts may find more
comfort in deferring to the axiom that any commercial
use is presumptively unfair.6?

On the second prong of the first fair use factor, the
character of the use, the display of unlicensed material
on youtube.com might be considered consumptive as
opposed to transformative. In other words, the ques-
tion before the court will be whether YouTube’s dis-
play of Tur’s videos merely supersedes the objects of the
original creation or instead adds something new, with a
turther purpose or different character, altering the first
with new expression, meaning, or message.®8 In this case,
it seems that the objective of Tur’s videos is to satisty
the viewer’s simple desire to be informed (or perversely
entertained) by their content, the same objective for the
videos if viewed unaltered on youtube.com. If so, such a
finding suggests a consumptive use, and the first fair use
factor seems to tip in favor of Tur.

Under the second fair use factor, the nature of the
copyrighted work, works that are creative in nature are
closer to the core of intended copyright protection than
fact-based works.® Photographs that are meant to be
viewed by the public for informative and aesthetic pur-
poses are generally creative in nature.’ On the other
hand, works such as news broadcasts and news video,
like the beating of Reginald Denny, are more factual in
nature and more conducive to fair use.”! Therefore, to
the extent YouTube’s alleged infringement is limited to
news videos, the second fair use factor appears to weigh
slightly in favor of YouTube or to be neutral at best.

Copying an entire work militates against a finding of’
fair use under the third fair use factor—the amount and
substantiality of the portion used in comparison to the
whole.” Discovery will reveal whether users uploaded
entire or partial versions of Tur’s videos. Given the 10-
minute limitation on uploaded content, it is conceiv-

able that users uploaded the majority, if not all, of the
content of a single Tur video, like the Reginald Denny
beating. Users might have uploaded only partial versions
of other Tur videos. Nevertheless, to the extent that any
uploaded video captured the “essence of the work,” this
fair use factor seems to tilt in favor of Tur.73

Finally, courts have often considered the fourth fair
use factor as the most important.7+ If a commercial mar-
ket exists for Tur’s videos as alleged in the complaint,’
the court might be compelled to find that free access
to the same videos on youtube.com serves to erode that
market. Consequently, a balancing of the fair use fac-
tors coupled with the irrefutable commercial nature of
YouTube’s Web site might compel the court to con-
clude that any copyrighted work posted on youtube.com
without permission is not fair use.

Conclusion

Of course, how these issues eventually play out in Tiwr
v. YouTitbe is anyone’s guess. To stay within the safe har-
bor of the DMCA,YouTube must convince the court, as
a matter of law, that it is not liable for secondary copy-
right infringement. This might depend in large part on
whether the court interprets secondary liability under
the plain language of the statute, the general method-
ology of statutory construction, or imports the more
developed analysis of federal common law. In any event,
any substantive court decision issuing from the case will
likely serve as another example of how copyright law
must struggle to adapt to new technologies to remain
relevant in modern society.

Epilogue

YouTube is continuing to pursue efforts to minimize
its exposure to copyright infringement liability, while
increasing its potential advertising revenue. On Septem-
ber 18, 2006, YouTube announced an agreement with
Warner Music Group to distribute and license its copy-
righted songs and videos through its Web site. The agree-
ment allows YouTube and Warner Music to share revenue
in exchange for a blanket license for thousands of War-
ner’s music videos and interviews. In addition, Warner
has agreed to license, at least in principle, its music to
the many users who upload their homemade videos with
Warner music in the background. As part of the deal to
extend a license to users,YouTube agreed to implement a
royalty-tracking system designed to identify homemade
videos using Warner copyrighted material. YouTube says
the technology will enable Warner to review the video
and decide whether it wants to approve or reject it.

The deal with Warner Music comes on the heels of
another widely publicized deal with Paris Hilton, whose
“branded channel” on youtube.com has already logged

Volume 23 * Number |12 ¢ December 2006

The Computer & Internet Lawyer ¢ 15

11/14/06 3:09:45 PM‘ ‘



File Sharing

more than 1 million views since its inception in late
August.’6 These deals and earlier agreements between
YouTube and the major television networks suggest a
long-term business strategy that depends less on user
submissions and more on synergistic collaboration with
the recording and entertainment industries.

The wisdom of YouTube’s strategy is further rein-
forced by the trial court’s grant of summary judg-
ment in favor of the plaintiffs in MGM v. Grokster.
On remand by the Supreme Court and upon further
analysis of the facts demonstrating Streamcast’s (a/k/a
Morpheus) blatant efforts to encourage copyright
infringement, the district court concluded that “evi-
dence of Streamcast’s unlawtful intent is overwhelm-
ing.” Tur v. YouTithe and future cases may instruct on
how much intent, if any, is enough to put a file sharing
network in “a sea of troubles” instead of the sheltering
harbor of the DMCA.
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