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W ith the apparent demise of
copyright infringement facili-
tated by the peer-to-peer (P2P)

networks, a new battlefront is emerging
between the video-sharing networks, such
as YouTube and MySpace, and copyright
holders. Such networks allow users to
upload a video to a network server free 
of charge. Once uploaded, the video is
immediately accessible to anyone on the
Internet. Often, the user decides to upload
copyrighted music or videos, much to the
chagrin of the copyright owner.

Unlike the cases of A&M v. Napster,1

In re Aimster Copyright Litigation,2 and
MGM v. Grokster,3 in which the courts
found that those networks had actively
encouraged their users to infringe copy-
righted material, legal disputes with the
video-sharing websites may turn less on
issues relating to contributory and vicari-
ous copyright infringement and more on
the safe-harbor provisions of the Digital-
Millennium Copyright Act (DMCA).

The DMCA’s Four Safe Harbors
Under the safe-harbor provisions of the
DMCA, a service provider is not liable for
monetary, injunctive, or other equitable
relief relating to material online so long as
the service provider follows the notice and
take-down provisions of the DMCA.

The first step is for the network to qualify
as a “service provider.” The DMCA defines
a service provider as:

[A] provider of online services or net-
work access, or the operator of facilities
therefor, and includes an entity described
in sub-paragraph (A).4

Subparagraph A reads: 

As used in subsection (a) [for transitory
digital network communications], the term
“service provider” means an entity offering
the transmission, routing or providing of
connections for digital online communica-
tions, between or among points specified
by a user, of material of the users’ choos-
ing, without modification to the content of
the material as sent or received.5

Any service provider that fits this defi-
nition may then qualify, under certain 

circumstances, for one or more of the four
safe harbors of the DMCA.6

The first safe harbor, “Transitory Digital
Network Communications,” applies when
the service provider would be liable for
providing a connection to transmit infring-
ing material through its system or 

network.7 The second safe harbor, “System
Caching,” limits copyright infringement
liability for intermediate and temporary
storage (or caching) of copyrighted mate-
rial on the service provider’s system. The
third safe harbor for “Information Residing
on Systems or Networks at the Direction
of Users” shelters the service provider
from liability so long as the service provider
does not know, or have reason to know,
about infringing activity or material on its
network and “does not receive a financial
benefit directly attributable to the infring-
ing activity, in a case in which the service
provider has the right and ability to con-
trol such activity.”8 The third safe harbor
also contains the so-called notice and
take-down provisions of the DMCA. Those
provisions require the service provider to
(1) designate an agent to receive notifica-
tions of claimed infringement, (2) identify
that agent to the Copyright Office, and 

(3) “respond expeditiously to remove, or
disable access to, the material that is
claimed to be infringing.”9 The fourth safe
harbor, for providers of “Information
Location Tools,” protects service providers
who refer or link users to infringing mate-
rial or infringing activity.10

The video-sharing networks will likely
seek protection under the third safe harbor
because uploaded videos are presumably
stored on their proprietary computer net-
works. If so, that exposes such networks
to direct copyright infringement under the
so-called server-test enunciated in Perfect
10 v. Google.11 Under that test, infringing
material that is transmitted directly from
the server of the accused constitutes a
display of a copy in violation of the exclu-
sive rights of the copyright holder.12

Notwithstanding the potential for direct
copyright infringement under the server
test, video-sharing networks are further
exposed to secondary copyright infringe-
ment liability.

Secondary Copyright Infringement
Liability and the DMCA
Video-sharing disputes will undoubtedly
cover some of the same legal ground as
the cases of Sony v. Universal Studios,13

Napster, Aimster, and Grokster. Those
cases, however, focused on copyright
infringement in the context of contributory
copyright infringement and vicarious
copyright liability, often referred to collec-
tively as “secondary copyright liability.” In
contrast to direct copyright infringement, in
which the accused infringer itself is found
to have violated one of the exclusive rights
of the copyright holder, either intentionally
or innocently, contributory copyright
infringement and vicarious copyright lia-
bility require some evidence of intent or
control, respectively. One infringes on a
contributory basis by intentionally induc-
ing or encouraging direct infringement.14

Vicarious liability requires one to profit
from another’s direct infringement while
declining to exercise a right to stop or limit
the infringement.15 Secondary copyright
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liability does not exist without an instance
of direct copyright infringement.16

The DMCA incorporates the elements
of secondary copyright infringement as
proscribed conduct under the third and
fourth safe-harbor provisions. A service
provider can limit its liability if it (1) does
not have actual or constructive knowledge
of infringing activity or material on the
system or network or takes expeditious
steps to remove or disable infringing
material upon having such knowledge,
and (2) does not receive direct financial
benefit from the infringing activity in the
case where it has the right and ability to
control such activity.17 Although these
requirements suggest that secondary
infringement liability is excluded from
protection under the DMCA, the Napster
court and leading commentators have sug-
gested otherwise.18 In addition, the afore-
mentioned proscriptions are missing from
the first and second safe harbors. Thus, at
a minimum, the DMCA appears to shelter
from secondary liability those service
providers whose networks transmit or cache
infringing content.

Video-Sharing Networks Are
Exposed to Secondary Liability
Because the video-sharing networks typi-
cally do not charge a fee to upload a video,
the networks make money, or hope to do so,
by generating advertising revenue because
of their website’s popularity on the Internet.
Thus, the issue arises of whether the illegal
content serves as a draw to viewers and
contributes to generating advertising rev-
enue that exposes the network to secondary
copyright infringement liability.

The common thread running through the
earlier cases is the concept that a distributor
of a product that facilitates copyright
infringement—like the Betamax VCR in
the case of Sony v. Universal City Studios
or the P2P file-sharing software provided
by Napster, Aimster, and Grokster—might
be immune from liability by extension of
the “staple article of commerce doctrine”
borrowed from patent law.19 Indeed, the
court in Sony predicated its decision on
the notion that the Betamax VCR was
“capable of substantial noninfringing uses.”20

The P2P networks also sought to extend,
without success, the protection of Sony to
their file-sharing software. The courts
found, however, that the P2P networks
actively encouraged their users to illegally
share copyrighted material, a fact not found
in Sony. Thus, by providing the tools and

know-how to pirate music, the P2P net-
works could not escape exposure to con-
tributory copyright infringement liability.

In contrast to the intent-to-induce
requirement of contributory infringement,
vicarious liability typically requires a
finding of direct financial benefit. A useful
case for analyzing the direct-financial-
benefit element of vicarious liability is
Perfect 10 v. Google,21 which addressed
the issue under federal common law as
opposed to whether Google qualified for
protection under the DMCA.22 In Perfect
10, Google was accused of infringing
copyrighted photographs of Perfect 10’s
“natural” models by displaying “thumbnail”
versions of the photographs in response to
user-directed image searches on Google.com.
In some cases, the original photographs
that Google converted and displayed in
thumbnail form were illegally stored on
third-party websites that Google’s Web
Crawler had found and indexed. Google
also provided links to those websites, and
there was evidence that some of the directly
infringing websites were members of
Google’s AdSense program. Google’s
AdSense program allowed it and its part-
ners to split advertising revenue when a
Google advertisement was displayed on
the partner’s website.

In reliance on Napster and Fonovisa,
Inc. v. Cherry Auction, Inc.,23 the court in
Perfect 10 found that Google had received
a direct financial benefit from displaying
the thumbnails because some of the
infringing third-party websites appeared to
be AdSense partners. The court analogized
Google’s conduct in comparison to that of
Napster’s; in the Napster case, the court
found that Napster had a direct financial
interest in the infringing activity because
the availability of infringing material on
its website acted as a draw for customers.
Because Napster did not generate any rev-
enue at the time, but planned to do so in
the future, Professor Nimmer commented
that Napster’s broad definition of direct
financial benefit would encompass even a
“future hope to ‘monetize.’”24

The court’s view in Perfect 10 was con-
sistent with the earlier ruling in Fonovisa,
which liberalized the concept of “direct
financial benefit” in the context of a
motion to dismiss. In Fonovisa, the Ninth
Circuit reversed the trial court’s dismissal
of Fonovisa’s claim of vicarious copyright
liability. The complaint alleged that Cherry
Auction operated a swap meet where

third-party vendors routinely sold counter-
feit music. The Ninth Circuit held that
allegations of Cherry Auction’s “right to
terminate vendors for any reason whatso-
ever” conferred a right and ability to control
the activities of the third-party vendors on
its premises.25

In addition, Fonovisa had alleged that
Cherry Auction reaped “substantial finan-
cial benefits from admission fees, conces-
sion stand fees and parking, all of which
flow directly from customers who want to
buy the counterfeit recordings at bargain
basement prices.”26 Therefore, there were
sufficient allegations of “control” and “direct
financial benefit” to survive a motion to dis-
miss on the pleadings.27 Moreover, the court
added that the pirated recordings at the
Cherry Auction swap meet acted as a “draw”
for customers in much the same way as the
earlier “dance hall” cases.28 Noticeably
lacking, however, was any allegation that
Cherry Auction received a percentage of
infringing sales or any other monies
pegged directly to the sale of the infring-
ing music. Thus, Fonovisa stands for the
proposition that direct financial benefit also
includes a possible, indirect benefit.29

This broad view of direct financial
benefit finds additional support in the 
legislative history of the DMCA, which
states in part:

In determining whether the financial
benefit criterion is satisfied, courts
should take a common-sense, fact-based
approach, not a formalistic one. In gen-
eral, a service provider conducting a
legitimate business would not be consid-
ered to receive a ‘financial benefit
directly attributable to the infringing
activity’ where the infringer makes the
same kind of payment as non-infringing
users of the provider’s service. . . . It
would however, include any such fees
where the value of the service lies in
providing access to infringing material.30

In contrast to the common-sense approach
advocated by Congress, other courts have
applied a more literal approach in determin-
ing whether the infringer enjoyed a direct
financial benefit from the infringement.

In CoStar v. LoopNet I,31 the court dis-
tinguished a broad reading of direct financial
benefit from LoopNet’s conduct on the
basis that “neither infringing or non-
infringing users made any kind of pay-
ment.” LoopNet allowed its users to post
photographs of real estate on its website
without charge. In turn, LoopNet generated
revenue by selling advertising space on its
website.32 To stay in the safe harbor, LoopNet
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had to show that it did not receive a direct
financial benefit in the case where it had
the right and ability to control the infring-
ing activity.33

Notwithstanding the LoopNet I court’s
belief that “the DMCA provides no safe
harbor for vicarious infringement because
it codifies both elements of vicarious lia-
bility,” the court found that LoopNet did
not meet either element.34 By not charging
a fee for posting any real estate listing,
with or without a photograph, LoopNet’s
advertising revenue apparently was not
“direct” enough to satisfy the financial
element of vicarious liability. LoopNet
also did not have the right and ability to
control its users. The court correctly noted

that the right-to-control element could not
be met merely by the ability to remove or
block access to materials because that
would render the DMCA internally incon-
sistent. The court recognized that the
mechanism to remain in the safe harbor,
terminating infringers and blocking
access, would force service providers to
lose their immunity if controlling access
is construed as synonymous with the right
and ability to control infringing activity.

Fair Use Doctrine
In addition to the limits on liability under
the DMCA, video-sharing networks will
surely raise the fair use doctrine as a
shield to copyright infringement liability.
The fair use doctrine is codified at 17
U.S.C. § 107 and provides that fair use of
a copyrighted work for purposes of criti-
cism, comment, news reporting, teaching,
scholarship, or research, is not an
infringement of copyright. In determining
whether the use of a work in any particular
case is fair, the factors to be considered
include: (1) the purpose and character of
the use, including whether such use is of a
commercial nature or is for nonprofit edu-
cational purposes; (2) the nature of the 

copyrighted work; (3) the amount and
substantiality of the portion used in rela-
tion to the copyrighted work as a whole;
and (4) the effect of the use upon the
potential market for, or value of, the copy-
righted work.

If a website’s business model is based
on generating advertising revenue, it
seems unlikely the court will find the use
of any unlicensed content as noncommer-
cial use. Of course, the factual question
remains: What drives a website’s popularity
and advertising revenue—the licensed or
unlicensed content? If unlicensed content
serves to draw viewers to video-sharing
networks (like the lure of free music did
to the P2P networks), which in turn boosts

the value of the advertising space on their
websites, the first prong seems to favor
plaintiffs. Such balancing between licensed
and unlicensed content, like the analysis
of infringing versus noninfringing use, has
the potential to create more uncertainty in
what constitutes fair use rather than estab-
lishing predictable rules of acceptable con-
duct. Therefore, on the question of purpose
of use, courts may find more comfort in
deferring to the old axiom that any com-
mercial use is presumptively unfair.35

On the second prong of the first fair
use factor, the character of the use, the
transmittal of unlicensed material on a
video-sharing network, such as background
music for example, might be considered
transformative as opposed to consumptive.
In other words, the question before the
court will be whether the posted video
merely supersedes the objects of the origi-
nal creation or instead adds something
new, with a further purpose or different
character, altering the first with new
expression, meaning, or message.36 This
factor might swing in favor of defendants
if the issue of infringement relates to
copyrighted music played in the back-
ground of a homemade video.

Under the second fair use factor—the
nature of the copyrighted work—works
that are creative in nature are closer to the
core of intended copyright protection than
fact-based works.37 Photographs that are
meant to be viewed by the public for
informative and aesthetic purposes are
generally creative in nature.38 On the other
hand, works such as news broadcasts and
news video are more factual in nature and
more conducive to fair use.39 Therefore, if
the alleged infringement relates to a posted
music video or other copyrighted visual
performance, the second fair use factor
weighs in favor of plaintiffs.

Copying an entire work militates against
a finding of fair use under the third fair
use factor—the amount and substantiality
of the portion used in comparison to the
whole.40 However, if an uploaded video
captures the “essence of the work,” this
fair use factor tilts in favor of plaintiffs.41

Finally, courts have often considered
the fourth fair use factor as the most
important.42 If a commercial market exists
for a posted video, the court might be
compelled to find that free access to the
same video serves to erode its commercial
value. Consequently, a balancing of the
fair use factors might compel the court to
conclude that any copyrighted work posted
on the website without permission is not
fair use.

Of course, how these issues eventually
play out in any particular case is anyone’s
guess. To stay within the safe harbor of
the DMCA, a video-sharing network must
convince the court, as a matter of law, that
it is not liable for secondary copyright
infringement. This might depend in large
part on whether the court interprets sec-
ondary liability under the plain language of
the statute, the general methodology of
statutory construction, or imports the more
developed analysis of federal common law.
In any event, any substantive court decisions
issued from such cases will likely serve as
further evidence of how copyright law must
struggle to adapt to new technologies and
remain relevant in modern society. ●

Jeffrey C. Brown is an attorney at
Merchant & Gould in Minneapolis,
Minnesota.
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