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INTRODUCTION
The Paintiff in this Lanham-Act action, Axcan Scandipharm, Inc. (“Axcan’),
manufactures and markets the “ Ultrasg” line of pancresti c-enzyme-supplement drugs.
Defendants Ethex Corporation (“Ethex) and KV Pharmaceutical Company (“KV”)

manufacture and sl a“generic’ line of Ultrase cdled “Pangestyme” Similarly,



Defendants Impax Laboratories, Inc. (“Impax”) and Globa Pharmaceuticals (“ Globd™)
manufacture and sdll adifferent “generic’ line of Ultrase cdled “Lipram.” Inthisaction,
Axcan dleges that Ethex, KV, Impax, and Globd have engaged in fdse advertiang and
unfair competition under the Lanham Act, 15 U.S.C. § 1051 et seq., and Minnesota law
because naither Pangestyme nor Lipram istruly a*“generic equivaent” verson of Ultrase.
Ethex and KV now move for judgment on the pleadings, while Impax and Globa moveto
dismiss. For the reasons st forth below, the Motions will be granted in part and denied in
part.
BACKGROUND

Sincethe early 1990's, Axcan has manufactured and marketed its Ultrase line of
pancregtic-enzyme drugs. (Compl. 11.) These drugs help patients with pancrestic
insufficiencies — such as those suffering from cystic fibrogis or chronic pancreetitis—who
are unable to produce the enzymes necessary to break down and digest fats, proteins, and
carbohydratesin the foods they eat. (I1d. 11118-26.) Ultrase contains those needed
enzymes and comesin three formulations — Ultrase MT12, Ultrase MT18, and Ultrase
MT20 —which correspond to the amount of a certain pancreetic enzyme (lipase) contained
ineach. (Id. 127.)

In addition to Ultrase, there are two other mgjor brand-name lines of pancreetic-
enzyme supplements. “Creon,” which issold by Solvay Pharmaceuticas (“ Solvay”), and

“Pancrease,” whichis sold by Ortho-McNell. Creon and Pancrease dso come in different



formulations, based on the amount of lipase they contain.*

In August 2000, KV began to manufacture, and Ethex began to sdll, Pangestyme, an
adlegedly “generic equivalent” verson of Ultrase, in three formulations: Pangestyme-
UL 12, Pangestyme-UL 18, and Pangestyme-UL20. (Id. 135.) Likewise, in April 1999,
Globa and Impax began to manufacture and sell their own “generic equivaent” version of
Ultrase — Lipram —in three Smilar formulations. (Id. 144.)?> Axcan dlegesthat the
Defendants advertise their pancreetic-enzyme drugs as being “identicd in formulation to
Ultrass” even though they contain different amounts of lipase and other pancreatic enzymes
from Ultrase. (1d. 1132, 46.) Axcan further alegesthat the Defendantsinvite pharmacists
and others to compare the labeled ingredientsin their drugs with Ultrase, and thereby imply
that those drugs are “ generic equivadent substitute[g] for Ultrase,” when in fact they contain
different formulations. (1d. 1138, 47.) Accordingly, Axcan dleges that Ethex, KV, Impax,
and Globa have engaged in fse advertisng and unfair competition, leading “ pharmacidsin
Minnesota and across the country . . . into believing that Lipram-UL and Pangestyme-UL
are generic equivaents to Ultrase and [to] subgtitute]] Pangestyme-UL and Lipram-UL for
Ultrase asaresult.” (Id. 61.)

Thisis not the firgt time that such alegations have been levied againg the

! Although Ultrase, Creon, and Pancrease dl come in formulations containing the same amount
of lipase, they differ in that they contain unique amounts of other pancreatic enzymes (amylase and
protease). (Compl. 130 & n.3.)

2 According to the Complaint, Ethex is awholly-owned subsidiary of KV and is responsible for
marketing KV’ s “generic” drugs. (Compl. 19.) Similarly, Globd isImpax’s*generic marketing
divison” and Impax “controls and directs’ Globa’s operations. (1d. 11.)
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Defendants. In 2003, Solvay filed lawsuits in this Court againgt Ethex and KV (Civil No.
03-2836 (Tunheim, J.) (“Salvay 1)) and Impax and Globa (Civil No. 03-2854 (Frank, J.)
(“Solvay 11")) aleging nearly identical claims to those asserted by Axcan here® Impax and
Globa settled Solvay 11; after dmogst four years of litigation, Solvay | resulted in a defense
verdict following a six-week jury trid.*

Ethex and KV now move for judgment on the pleadings, while Impax and Globd
moveto dismiss. Intheir Motion, Ethex and KV argue that (1) the Food and Drug
Adminigration (“FDA”) has“primary jurisdiction” over Axcan’'sdams, (2) Axcan'scams
are beyond the gpplicable statutes of limitations; (3) Axcan’'sclamsare barred by res
judicata; and (4) Axcan’'s clams are barred by laches. Impax and Globa make smilar
argumentsin their Motion, and also assert that (1) marketing one drug as an “dternative’ to
another, or asking consumersto “compare’ two drugs, cannot be “fase advertisng” asa
meatter of law, and (2) Axcan’'s clams are not pleaded with sufficient particularity under

Federd Rule of Civil Procedure 9(b). In addition, Ethex and KV have adopted as their own

3 Itisunclear why this case and the Solvay cases were commenced in Minnesota. Axcan is
headquartered in Alabama, Solvay is headquartered in Georgia, KV and Ethex are headquartered in
Missouri, Impax is heedquartered in Cdlifornia, and Globa is headquartered in Pennsylvania. Because
the alleged fase advertising and unfair competition occurred nationwide, the Defendants are subject to
persond jurisdiction and venue in any of the 50 states. Accordingly, one would expect Axcan and
Solvay to file their lawsuitsin their home forums and not Minnesota, which has no obvious connection
to the parties or the clams.

4 Solvay’ s lead counsd, Saul Perloff of the law firm Fulbright & Jaworski LLP, represents
Axcaninthis case.
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the arguments raised by Impax and Globa, and vice versa®
STANDARD OF REVIEW

Ethex’s and KV’s Moation for Judgment on the Pleadingsis reviewed under the same

sandard as Impax’ s and Global’s Motion to Dismiss. Westcott v. City of Omaha, 901 F.2d

1486, 1488 (8th Cir. 1990). In Bell Atlantic Corp. v. Twombly,  U.S. _, 127 S. Ct.

1955 (2007), however, the Supreme Court recently atered the lega landscape for
evauating amotion to dismiss under Federa Rule of Civil Procedure 12(b)(6).°
To avoid dismissa under Rule 12(b)(6), a complaint must include *enough facts to

dateacdamto reief that isplausble onitsface” 1d. a 1974. While Rule 8 of the

> Pursuant to Locd Rule 7.1(c), a party filing adispositive motion islimited to atota of 12,000
words between its opening memorandum and its reply memorandum. By adopting the arguments made
by the other Defendants in their moving papers, dl of the Defendants have violated the spirit, if not the
|etter, of thisLocad Rule.

® The Court pauses to note that Ethex and KV previoudy moved for judgment on the pleadings
and, in support of that Motion, submitted a plethora of documents outside the pleadings. Ethex and
KV then moved to withdraw their Motion. The Court granted the Motion to Withdraw and, at that
time, advised Ethex and KV that matters outside the pleadings are not gppropriately considered by the
Court when resolving such amotion. (See July 27, 2007 Order (Doc. No. 32) at 2 n.1.)

In their refiled Motion for Judgment on the Pleadings, Ethex and KV apparently ignored the
Court’swarning; they have once again submitted a large number of documents beyond the pleadingsin
support of their Motion. The Court declines to consider those documents. See Fed. R. Civ. P. 12(c).
Regardless, most of the issuesraised in Ethex’sand KV’ s Motion are purdly legd matters, which are
unaffected by the documents Ethex and KV have submitted.

Taking adightly different tack, Impax and Globa have asked the Court to take judicid notice
of the Complaintsfiled in Solvay | and Solvay 1, the docket sheet in Solvay 11, and a webpage from
the Food and Drug Adminigtration. (Doc. No. 43.) Insofar asthese are al matters appropriate for
judicid notice, that request is GRANTED. See Great Plains Trust Co. v. Union Pac. R.R. Co., 492
F.3d 986, 995-96 (8th Cir. 2007) (court may take judicial notice of proceedingsin other cases, aswell
as agency documents). Nevertheless, these matters are of limited assistance to the Court in connection
with the ingant Motions.
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Federd Rules of Civil Procedure does not require the pleading of “detalled factua
dlegations” aplantiff nevertheless must plead sufficient facts “to provide the *grounds of
his *entitlefment] to relief,” [which] requires more than labels and conclusions, and [for
which] aformulaic recitation of the eements of a cause of action will not do.” 1d. at 1964-
65 (citation omitted). Thus, acomplaint cannot Smply “lgfave] open the possbility that a
plaintiff might later establish some *set of undisclosed facts to support recovery.” 1d. at
1968 (citation omitted). Rather, the facts set forth in the complaint must be sufficient to
“nudge the[] clams across the line from concelvable to plausible” Id. at 1974.

When reviewing amotion to dismiss, the complaint must be liberdly construed,
assuming the facts alleged therein as true and drawing dl reasonable inferences from those
factsin the plantiff'sfavor. |d. a 1964-65. A complaint should not be dismissed smply
because the court is doubtful thet the plaintiff will be able to prove dl of the factud
adlegations contained therein. 1d. Accordingly, awel-pleaded complaint will survive a
motion to dismiss“*even if it gppearsthat arecovery isvery remote and unlikely.”” Id. at
1965 (citation omitted).

ANALYSIS

The Court enjoys subject-matter jurisdiction over Axcan’sclaims.

The Court beginsits andyss with the Defendants arguments concerning subject-
matter jurisdiction. See Bdll v. Hood, 327 U.S. 678, 682 (1946) (“Whether the complaint
dates a cause of action on which relief could be granted is a question of law [that] must be

decided after and not before the court has assumed jurisdiction over the controversy.”);
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Ramming v. United States, 281 F.3d 158, 161 (5th Cir. 2001) (adistrict court “should
congder [a] jurisdictiond attack before addressing any attack on the merits’). The
Defendants argue that the Court lacks jurisdiction over Axcan's claims because the FDA
has primary responsibility for regulating pancregtic-enzyme-drug marketing.” This
argument was rglected in both Solvay | and Solvay I1. Rather than painting on a blank
paette, the Court will quote extensvely from Judge Tunheim' s succinct recitation of the
controlling legd framework in Solvay 1:

A. The FDCA and FDA

The primary regulatory system covering prescription drugs was created by the
Food, Drug and Cosmetic Act (“FDCA”). 21 U.S.C. § 301-92. The FDCA
requires FDA approvd, through a “new drug agpplication” (“NDA”), before a new
drug may be put on the market. Id. at 88 331(d), 355(a). A product Smilar to
an NDA approved drug may be approved and marketed based on an “abbreviated
new drug application” (“ANDA”). 1d. a § 355(j). An ANDA requires the
manufacturer of the gmilar drug to demondrate that the two drugs are
thergpeuticaly equivdent, that is phamaceuticaly equivdent and bioequivaent.
Id. a § 355())(2)(A)(i)-(viii).2 Each year the FDA publishes Approved Drug

" The Defendants labd this argument differently, with Ethex and KV assarting that Axcan's
clamsfal within the FDA’s exclusve jurisdiction (Ethex & KV Mem. a 31-44), while Impax and
Globa assert that the claims are “precluded” by the Food, Drug, and Cosmetic Act, 21 U.S.C. § 301
et seg. (Impax & Globd Mem. a 5-18). Despite the semantic differences, it is clear that these
arguments are one-and-the-same. (Compare Ethex & KV Mem. a 34 (“If Ethex is unlawfully
marketing Pangestyme as a generic, that is a matter for the FDA, not a private litigant.”) with Impax &
Globa Mem. at 7-8 (“Axcan’s complaint isthat Impax may not lawfully market or sdl Lipram asa
genericverson of . . . Ultrase. . . . That, however, isamatter that falls squarely within the primary
jurisdiction of the FDA and, as a matter of law, cannot be the subject of a private right of action.”).)

8 Two drugs are considered “ pharmaceutically equivaent” if they have the same active
ingredients, strength, and dosage, while two drugs are considered “bioequivdent” if they do not have
sgnificantly different rates and extent of absorption in the body. See 21 C.F.R. § 320.1(¢), (e);
Preface to the Twenty-Second Edition, Approved Drug Products with Therapeutic Equivalence
Evduations, avallable at http://www.fda.gov/cder/orange/adppreface.ntm.
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Products with Thergpeutic Equivdlence Evduations, commonly known as the
“Orange Book,” lising al NDA approved drugs dong with thergpeutic
equivdlence determinations.  Enforcement of the FDCA is permitted exclusively
“by and in the name of the United States’ or, in certain circumdances, by a state.
21 U.S.C. 8§ 337; see Sandoz Pharms. Corp. v. Richardson-Vicks, Inc., 902 F.2d
222, 231 (3rd Cir. 1990) (FDA and FTC share exclusive jurisdiction over
regulation of drug marketing requiring origind interpretation of FDA or FTC
acts or regulations).

Prescription pancregtic enzyme supplements are, like any other drug, subject to
FDA regulation. In 1995 the FDA declared that al pancreatic enzyme drugs
would require NDA or ANDA gpprova, but permitted such drugs to reman on
the market while the FDA fleshed out the approva process. Thus, neither Creon
[Solvay’s brand-name pancredtic-enzyme drug] nor Pangestyme [Ethex's and
KV’s “generic’] has been tested, approved, compared or otherwise passed on by
the FDA, and neither islisted in the Orange Book.

B. The Lanham Act

The Lanham Act provides a private remedy to a plantiff who has been harmed
by “commercid advertiang or promotion” that “misrepresents the nature,
characteristics, qualities, or geographic origin of his or her or another person’s
goods, services, or commercid activities” 15 U.S.C. § 1125(a)(1)(B). The Act
primarily protects commercid interests of individuas. Sandoz, 902 F.2d at
230. In contrast to the FDCA, the Lanham Act expresdy establishes a private
right of action. See 15 U.S.C. § 1125(a). Ethex markets Pangestyme to
doctors, pharmacists, drug wholesders, and drug retailers.

C. Ovelap

The FDCA and the Lanham Act overlap to the extent that both regulate drug
products in the marketplace.  Courts have recognized the potentid conflict
between the two Acts and have struggled to define the proper scope of each law.
Courts have come to the generd concluson that the FDA’s enforcement of the
FDCA is primaily concerned with the safety and efficacy of new drugs, while
the Lanham Act is focused on the truth or fagty of advertisng dams.  See, eg.,
Sandoz, 902 F.2d a 230. More specificadly, where a clam requires
interpretation of a matter that is exdudvely within the jurisdiction and expertise
of the FDA and FDCA, plantiffs cannot use the Lanham Act as a backdoor to
private enforcement. Id. at 231; Mylan Labs., Inc. v. Matkari, 7 F.3d 1130, 1139
(4th Cir. 1993). However, “fdse dtatements are actionable under the Lanham
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Act, even if thelr truth may be generdly within the purview of the FDA.”

Solvay 1, 2004 WL 742033, at *2-3 (D. Minn. Mar. 30, 2004) (footnote 8 added by this
Court) (citations and footnotes omitted); see also Solvay 11, 298 F. Supp. 2d 880, 883-85
(D. Minn. 2004).

Here, asin Solvay, the Defendants argue that, by chdlenging their marketing of
Pangestyme and Lipram as * generic equivdentsto” or “subgtitutes for” Ultrase, Axcan has
necessarily asserted that the Defendants are improperly representing their drugs as
“equivdent” to Ultrase in the FDA'’ s sense of that term —in other words, the Defendants
understand Axcan's claims to mean that the Defendants are improperly suggesting that
Pangestyme and Lipram are pharmaceuticaly equivadent and bioequivadent to Ultrase. (See
Impax & Globa Mem. at 8; Ethex & KV Mem. a 33-34.) According to the Defendants,
whether their drugs are “equivaent” to Ultrase in such fashions can only be determined by
the FDA.

The Defendants, however, misgpprehend the nature of Axcan's claims. Axcan does
not dlege that the Defendants have fasely implied that their drugs are “equivdent” in the
FDA sense—that is, bioequivaent and pharmaceutically equivaent to Ultrase. Rather,
Axcan assarts that, by advertising their drugs as “generic equivdentsto” or * subgtitutes for”
Ultrase, the Defendants have engaged in false advertising based on “the proper market
definition[s]” of theseterms. (Mem. in Opp'nat 18.) Stated differently, Axcan seeksto
proffer evidence of the generally understood meanings of the terms “generic

equivdence’ and “ subgtitute,” and not the FDA' s definition of “equivdence,” in order to
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establish the fdgty of the Defendants advertisements. Such damsin no way infringe on

the FDA’ s right to determine whether two drugs are “equivaent” to one another based on its
definition of “equivaence” See Solvay |, 2004 WL 742033, a *4 (“an FDA determination
is not necessarily required in order for two drugs to be properly considered equivaent”);
Solvay 11, 298 F. Supp. 2d at 884-85.° Simply put, Axcan's claims do not reguire the Court
“to determine anything within the particular jurisdiction of the FDA”; the daims do not
concern “the safety and efficacy” of the Defendants drugs, but rather “the truth or falsity of

[their] advertising daims” Solvay I, 2004 WL 742033, at *3-4; accord Midlothian Labs.,

L.L.C.v. Pamlab, L.L.C., No. 2:04cv836, 2007 WL 2458409, at *14 (M.D. Ala. Aug. 28,

2007) (assertion that “‘ generic equivalence isfdse advertising is not preempted by the

FDA to the extent that [the counter-plaintiff] seeksto prove its clam with evidence that

® Thisis not to say that Axcan cannot use the FDA' s definitions of bioequivaence or
pharmaceutica equivaence when seeking to proveitsclams. The FDA’s " primary jurisdiction” does
not prohibit a plaintiff from relying on the FDA'’ s definitions “ merely to establish the sandard [that the]
defendants alegedly faled to meet.” Solvay |, 2004 WL 742033, at *4 (quoting Grove Fresh
Digtribs., Inc. v. Flavor Fresh Foods, Inc., 720 F. Supp. 714, 716 (N.D. 111. 1989)); accord Alpharma,
Inc. v. Pennfield Qil Co., 411 F.3d 934, 939 (8th Cir. 2005) (Lanham-Act claim may proceed even
when it “turns on the meaning of [FDA] publicationsin the Federal Register and Code of Federd
Regulaions).

The Defendants argue that, in Solvay |, Solvay sought to prove its clams not by pointing to
Ethex’s and KV’ s advertising, but rather by arguing that Pangestyme could not be marketed as a
“generic’ verson of Creon without a determination that Pangestyme meets the FDA'’ s definition of
“generic.” (Ethex & KV Mem. at 31.) Assuming arguendo that the Defendants description of
Solvay’s argumentsiis correct and that those arguments somehow infringed on the FDA’s* primary
jurisdiction,” that would pose no hurdle to Axcan’s daims here. Just because Solvay may have
attempted to prove its clams in a certain fashion does not mean that Axcan will seek to replicate
Solvay’s methods of proof in this case, notwithstanding that Axcan is represented by the same counsel
as Solvay.
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pharmacists understand * generic equivaence to imply thergpeutic equivaence (or some
other stlandard of equivaence), rather than with evidence that FDA regulations require

thergpeutic equivalence’); Pediamed Pharms., Inc. v. Breckenridge Pharms., Inc., 419 F.

Supp. 2d 715, 725-26 (D. Md. 2006).
Recognizing that they face an uphill battle due to Solvay | and Solvay 11, the
Defendants argue that those decisions are no longer good law in light of two subsequent

cases. Alpharma, Inc. v. Pennfield Oil Co., 411 F.3d 934 (8th Cir. 2005), and Credit Suisse

Securities (USA) LLCv. Billing, _ U.S. __, 127 S. Ct. 2383 (2007). Neither Alpharma

nor Credit Suisse, however, aids the Defendants cause.

In Alpharma, the plaintiff aleged that the defendant had violated the Lanham Act by
advertiang its antibiotic as gpproved for certain uses by the FDA, even though it had not
been so gpproved. The district court dismissed the action based on the FDA'’ s primary
jurigdiction, but the Eighth Circuit reversed. The court hed that the plaintiff’s dam —that
the defendant was improperly advertising that its product “has been approved as safe and
effective’ — turned Smply on the truth or falSity of that assertion, and was much different
from determining whether the defendant’ s product “should be approved as safe and
effective,” which was within the exclusive province of the FDA. 411 F.3d at 939
(emphases added). Since the plaintiff’s clam turned only on the veracity of the defendant’s
advertiang —i.e., had the drug actudly been proved safe and effective? — the court held that
the clam was not barred. 1d. Smilaly, the issue here is not whether the FDA should deem

the Defendants' products to be “generic” versons of Ultrase; rather, the issue is whether,
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by advertisng and marketing those products as “ generic equivaents to” or “subgtitutes for”
Ultrase when they do not contain the same ingredients, the Defendants advertisng is
literaly or implicitly false, based on commonly understood meanings of “equivaent” and
“aubgtitute” Nothing in Alpharma bars such aclam.

In Credit Suisse, the Supreme Court held that federd antitrust law must yield to
federa securitieslaw —in particular, regulations issued by the Securities and Exchange
Commission (“SEC”) —where the two are “clearly incompatible” 127 S. Ct. at 2392. The
Court identified severd factors used to determine whether the SEC' s regulatory scheme
precluded gpplication of the antitrust laws, one of which iswhether there exists a“ serious
conflict between the antitrust and regulatory schemes” 1d. at 2397. According to the
Defendants, Credit Suisse teaches that Axcan’s Lanham-Act clams mugt yield to the FDA's
regulatory scheme concerning generic drugs, but this Court does not agree.

Credit Suisse does not break any new ground, at least in the Lanham-Act context® —
indeed, Solvay | and Solvay 11 each noted that federa courts have long struggled to resolve
the interplay between the FDA’s and the Lanham Act’ s regulation of drug marketing.
Moreover, evenif Credit Suisse somehow “herads sweeping changes to existing
precedent” (Mem. in Opp'n a 24), its holding would still be ingpposite because thereisno
“serious conflict” between the FDA'’ s regulations and Axcan'sclamshere. 127 S. Ct. at

2397. Asdiscussed above, the clamsin this case focus on the truth or falsity of the

10 The Court’s research has failed to unearth any cases applying Credit Suisse to Lanham-Act
dams
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Defendants advertising that their pancrestic-enzyme drugs are, among other things,
“generic equivdentsto” or “subgtitutes for” Ultrase, based on commonly understood
meanings of those terms. Such daims can be maintained in this Court without infringing on
the FDA’sright to determine whether the Defendant’ s drugs are “generic” versons of
Ultrase under its own definition of “equivadence” Simply put, there is no conflict here!*
Accordingly, Axcan's clams are not barred by the FDA’s “primary jurisdiction.”

. The statute of limitations bars claimsfor conduct occurring prior to Junel,
2001.

The Lanham Act does not contain a statute of limitations. When a Lanham-Act
defendant asserts that the plaintiff’s claims are barred by the statute of limitations, a court
must “look to the loca statute which bears the closest resemblance to the [Lanham Act] and

then gpply the limitation period gpplicableto it.” Fox Chem. Co. v. Amsoil, Inc., 445 F.

Supp. 1355, 1358-59 (D. Minn. 1978) (Devitt, J.) (citations omitted); accord 1dand Insted!

Sys., Inc. v. Waters, 296 F.3d 200, 206 (3rd Cir. 2002). For Lanham-Act claims,

Minnesota federa courts borrow the six-year statute of limitations in Minnesota Statutes

Section 541.05(2). See LensCrafters, Inc. v. Vison World, Inc., 943 F. Supp. 1481, 1491

11 Axcan dso dleges aclam that was not dleged in Solvay: that the Defendants advertise their
drugs as mesting the quality standards promulgated by the United States Pharmacopeia (USP) when in
fact they do not. (Compl. 111140, 49, 64-65.) Clearly, aclam aleging that such advertisng isfdse
does not turn on the safety or efficacy of the Defendants drugs, but rather turns on whether the
Defendants drugs do, in fact, meet USP standards. Aswith Axcan’s other Lanham-Act claims,
therefore, the claims based on such advertising are not preempted by the FDA’s primary jurisdiction.
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n.6 (D. Minn. 1996); Fox Chem., 445 F. Supp. at 1358.2> Similarly, Axcan's state-law

clamsdso are subject to asx-year Satute of limitations. See, e.q., Klehr v. A.O. Smith

Corp., 875 F. Supp. 1342, 1352-53 (D. Minn. 1995).

Thereis no digpute that some of the conduct chalenged by Axcan occurred prior to
June 1, 2001 (six years prior to the date the Complaint wasfiled). (See Mem. in Opp'n at
34.)® Neverthdess, Axcan argues that it can seek relief based on that conduct, relying on
the “continuing-violation” doctrine. There are two types of continuing violations: thosein
which a defendant’ s plan, practice, or procedure causes unlawful actsto occur both outside
and ingde the limitations period (in which case the earlier violations are not time barred),
and those in which an independent and distinct violation occurring outsde the limitations
period is repeated within the period (in which case the earlier violation is time barred).

See, e.g., Mandy v. Minn. Mining & Mfg., 940 F. Supp. 1463, 1468 (D. Minn. 1996).

Axcan attempts to shoehorn the Defendants conduct into the first type of continuing

violaion and, hence, argues that Defendants allegedly fdse advertiang before June 1,

12 Claims under the Lanham Act —whether for damages or for injunctive relief — are subject
“to the principles of equity.” 15 U.S.C. 88 1116(a), 1117(a). Asaresult, some courts and
commentators have questioned whether Lanham-Act claims are subject to alaches defense, and not a
gatute-of-limitations defense, since the Lanham Act contains no limitations period and “[l]aches[ig an
equitable defense [while] the statute of limitations [is] a creature of law.” Jarrow Formulas, Inc. v.
Nutrition Now, Inc., 304 F.3d 829, 835 (9th Cir. 2002); see ds0id. at 836-37 (collecting cases).
Because dl parties here agree that Axcan’s Lanham-Act clams are subject to a Satute of limitations
(see Impax & Globa Mem. at 21; Ethex & KV Mem. a 18-19; Axcan Opp. at 32), the Court need
not opine on thisissue.

13 While the Complaint is dated May 31, 2001, it was filed on June 1, 2001.
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2001 is actionable. The Court does not agree.*

“The term ‘continuing violaion' . . . implies that there is but one incessant violation
and that the plaintiff[] should be able to recover for the entire duration of the violation,
without regard to the fact that it began outside the statute of limitations window.” Knight v.
Columbus, Ga., 19 F.3d 579, 582 (11th Cir. 1994). Here, however, the challenged conduct
was not the result of “one incessant violation,” but rather was a* series of repeated
violaions of an identicd nature,” namely, the Defendants repeated (fase) advertisng of
their drugs as “ generic equivdentsto” and “ substitutes for” Ultrase. 1d. (continuing-
violation doctrine not gpplicable to repeated fallure to pay overtime to employees, since

each fallure condtituted a new violation); see dso Nat'| R.R. Passenger Corp. v. Morgan,

536 U.S. 101, 112 (2002) (“discrete acts that fal within the statutory time period do not

make timdy acts that fal outsde the time period”); Pioneer Co. v. Tdon, Inc., 462 F.2d

1106, 1108 (8th Cir. 1972) (“each time a plaintiff isinjured by an act of the defendants a
cause of action accrues to him to recover the damages caused by that act and . . . the Satute
of limitations runs from the commission of the act”).

Moreover, the firgt type of continuing violation typicaly concerns an unlawful

14 Axcan adso argues that the Court need not decide “at this early date” which type of
continuing-violation theory applies to the Defendants conduct. (Mem. in Opp'n a 32-34 (describing
the issue as “academicdly interesting but premature’” because it relaes only to Axcan’s potentid
damages).) Demarcating which advertisements are actionable, however, will narrow the issues for
discovery and ultimately help to streamline thetrid in this case. As evidenced by the Solvay cases,
discovery inthis caseislikely to be both time-consuming and expensive. Paring down the scope of
discovery, therefore, will be beneficid.
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practice or procedure — Knight's so-called “incessant violaion” — that spawns specific

unlawful acts, such as a hodtile work environment. See, e.q., Morgan, 536 U.S. at 120-21;

Derrick Mfg. Corp. v. Sw. Wire Cloth, Inc., 934 F. Supp. 796, 808 (S.D. Tex. 1996) (“ These

clams are such that later violations are inseparable from the earlier ones and thus are dl
deemed asnglewrong.”). In such agtuaion, it isthe policy that is unlawful, but neither
the policy nor its unlawfulness becomes evident until specific unlawful acts caused by the
policy have been repeated severd times. See Morgan, 536 U.S. at 120 & n.12. Here,
however, with each (dlegedly) fdse advertisement, the Defendants' illegd conduct was
manifest and Axcan could have sued; “where each [ingtance of wrongful conduct] is
separae, digtinct, and could have been chdlenged by a plaintiff, the continuing [violation]
doctrine does not apply.” Hopev. Klaba, 457 F.3d 784, 793 (8th Cir. 2006). Axcan has
cited no Lanham-Act cases gpplying the first type of continuing violation, and the Court has
found none.

Accordingly, the Court concludes that Axcan's clams are time barred insofar as
they challenge conduct occurring prior to June 1, 2001.
[11. Itistoo early to decide whether resjudicata applies.

The Defendants next argue that Axcan's clams are barred by res judicata due to the
defenseverdict in Solvay 1. “Under the doctrine of res judicata, ajudgment on the merits
inaprior suit bars a second suit involving the same parties or their privies based on the

same cause of action.” Daley v. Marriott Int’l, Inc., 415 F.3d 889, 895-96 (8th Cir. 2005).

Although the dlams here pardld the damsin Solvay |, Axcan was not a party to that
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action. Resjudicata, therefore, bars Axcan'sdamsonly if it is“in privity” with Solvay.
The Defendants rely on the “virtud-representation” doctrine to argue that Axcan is

in privity with Solvay. Under that doctrine, privity with a party to a prior lawvsuit may exist

if the latter party’ sinterests were “adequately represented” by the litigant in the earlier case

—that is, if the latter party’sinterests are “ so closdy digned” with the prior party’s

interests that the prior party was, in essence, the latter party’s “virtud representative” Tyus

v. Schoemehl, 93 F.3d 449, 454 (8th Cir. 1996) (quoting Aerojet-Gen. Corp. v. Askew, 511

F.2d 710, 719 (5th Cir. 1975)). Thereis no bright-line rule to decide when to apply the
“virtud-representation” doctrine; it is afact-intengve inquiry amed a determining whether
the relationship between the party to the prior litigation and the party to the subsequent

litigation is“close enough.” 1d. at 455 (quoting Gerrard v. Larsen, 517 F.2d 1127, 1134

(8th Cir. 1975)). Thisfact done suggests that it would be inappropriate to dismiss Axcan's
clams, at this early stage of the litigation and on an undeveloped factud record, based on

Solvay’s purported “virtua representation” of Axcan. See, e.q., EEOC v. Pemco Aeroplex,

Inc., 383 F.3d 1280, 1287 (11th Cir. 2004) (“Whether or not a party isavirtua
representative of another is a question of fact.”).

In any event, courtslook at severd factors when deciding whether to apply the
virtua-representation doctrine, including (1) identity of interests between the parties,
(2) the closeness of the parties' relationship, (3) participation in the prior litigation,

(4) acquiescence in the prior litigation, (5) whether the present party “ ddliberately

maneuvered” to avoid the effects of the first action, (6) “adequacy of representation,” that
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is, whether the prior litigant had a“strong incentive’ to protect the interests of the second
party, and (7) whether apublic-law issue or aprivate-law issueisraised. 1d. at 455-56
(citations omitted). Despite the Defendants best efforts to convince the Court otherwise,
and dthough at least some of these factors gppear to weigh in the Defendants’ favor, at the
present juncture the Court is not persuaded that these factors mandate the dismissa of
Axcan'sclams.

Fird, thereis no bags for the Court to conclude that Solvay had a“strong incentive’
—or any incentive a dl —to “adequately represent” Axcan'sinterestsin its prior litigation
agang the Defendants. Axcan and Solvay are competitors in the pancrestic-enzyme-drug

market and, hence, their interests are not necessarily digned. See Nordhorn v. Ladish Co.,

9 F.3d 1402, 1405-06 (9th Cir. 1993) (holding that one company did not virtualy represent
ancther company in prior litigation, even though their interests were digned, when there

was “no indication that [the first company] had any interest in [the second company’s|
affairs or well-being during or after [its] lawsuit”).®> By the same token, it is difficult to
conceive that Axcan and Solvay have a* close relaionship” when they compete in the same
market. Cf. Tyus, 93 F.3d at 457 (close relationship existed when second action involved

some of the same plaintiffs as earlier action and dl plaintiffs were S. Louis dderman suing

15 By way of example here, Solvay may have been litigating againgt the Defendantsin an
attempt to strengthen its share of the pancreetic-enzyme market, to Axcan's potentia detriment. See
Kourtisv. Cameron, 419 F.3d 989, 997 (9th Cir. 2005) (“a conflict of interest between a non-party
and his purported representative forecloses the possibility of privity”).
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to challenge ddermanic re-didtricting).’® At this early stage of the proceedings, the Court
samply does not have an adequate record upon which to determine whether Solvay’s and
Axcan'sinterests are aligned.

Second, even if it can be said that Solvay and Axcan share an identity of interests,
that doneisnot sufficient. 1d. at 455. Rather, “it is necessary to show not just that [ Solvay
and Axcan] wanted the same results but also that [Solvay] had subgtantidly the same
incentive to achieveit.” Taylor v. Blakey, 490 F.3d 965, 972 (D.C. Cir. 2007). At this
motion-to-dismiss stage, there is no evidence before the Court upon which it could make
such adetermination. Cf. id. (at summary judgment, concluding that evidence demonstrated
identity of interests and incentive to protect those interests).

Third, there is no evidence that Axcan participated in Solvay*’ or that it waited to

16 The Defendants point out that Axcan and Solvay have engaged the same counsd, but “use of
the same counsd in itself ishardly digpostive’” of whether a close rdaionship exids. Taylor v. Blakey,
490 F.3d 965, 974 (D.C. Cir. 2007) (citing S. Cent. Bell Td. Co. v. Alabama, 526 U.S. 160, 167-68
(1999)).

17 The Defendants argue that Axcan could have sought to intervene in Solvay (Ethex & KV
Mem. at 30), and that this fact militatesin favor of applying the virtua-representation doctrine. In fact,
just the oppositeistrue. Asthe court noted in People Who Care v. Rockford Board of Educetion:

Res judicata cannot bar [a party’s] dam . . . unless [hig] legd interests are so closdy
digned with one or more of the parties that they are at least his virtud representatives.
However, if heis so closdly aigned withone or more of the partiesthat they are his virtud
representatives, then his concerns have certainly received adequate representation. And,
if his interests are represented, he need not intervene; in fact, he cannot intervene unless
he lacks adequate representation by the exiding parties. Thus if [the party] may
intervene because he lacks sufficient representation, then there isno privityand res
judicatawill not bar his claim.

68 F.3d 172, 177 (7th Cir. 1995) (second emphasis added) (citations omitted). In any event, it iswell-
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bring this lawsuit out of a concern that Solvay would lose its litigation and, hence,
“deliberately maneuvered’ to avoid the effects of Solvay |. See Pemco, 383 F.3d at 1288
(ddliberate maneuvering means “ maneuvering to avoid preclusion”).?® Nor isthere any
evidence indicating that Axcan *acquiesced” in Solvay’ s litigation againgt the Defendants or
agreed to be bound by the judgment obtained in Solvay |. See Restatement (Second) of
Judgments 8§ 40 cmt. b (1982 & Supp. 2007) (no agreement to be bound by judgment
should be inferred “except upon the plainest circumstances’).

Findly, the damsin this case do not, as the Defendants argue, raise public-law
issues. The Defendants assert that the purported “fase” advertising of their drugsraisesa
public interest because it cdls into question “the safety and efficacy of pancrestic
enzymes” (Ethex & KV Reply a 4-5.) However, what Axcan assertsin this caseis smply
adamages clam for false advertiang, amere “ private right shared not in common with the
public” Tyus, 93 F.3d a 457. Stated differently, an endless number of possble plaintiffs
dleging the same clams as Axcan (and Solvay) do not exist. Rether, only afinite and

limited number of entities may clam Lanham-Act damages as areault of the Defendants

Settled that “[t]he law does not impose upon any person . . . the burden of voluntary interventionin a
suit towhich heisadranger.” Richardsv. Jefferson County, 517 U.S. 793, 800 n.5 (1996).

18 Taylor noted that filing alawsuit immediately after aprior plaintiff’ s case was resolved in
favor of the same defendant (as here) could be evidence of ddiberate maneuvering “to obtain multiple
bites of the litigatory apple.” 490 F.3d at 975-76. Y et, such timing is not autometicaly susceptible to a
nefarious inference; the timing of the later suit could have occurred by happenstance or for other
perfectly legitimate reasons. Seeid. Accordingly, the Taylor court did not congder thisfactor as
weighing in favor of, or againg, gpplying the virtua-representation doctrine. Here, a the motion-to-
dismiss sage, Axcan is entitled to the benefit of the doubt on thisissue.
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dlegedly fdse advertising. The dams, therefore, are private. 1d.

For these reasons, the Court concludes that application of the virtua-representation
doctrineis unwarranted at thistime. Accordingly, the Motions must be denied on this
ground.

IV.  TheCourt cannot decide at thisjuncture whether laches bars Axcan’sclaims.

The Defendants next argue that Axcan's clams are barred by laches, because “[n]ot
only did Axcan wait seven years to chalenge [the Defendants'] marketing [practices, it sat
on the sddines for four years while its attorney prosecuted an identica lawsuit . . . on
behdf of anidenticdly Stuated plaintiff.” (Ethex & KV Mem. a 21.) At this stage of the
litigation, the Court cannot agree.

Lachesis an equitable doctrine * premised upon the same principd that underliesthe
datute of limitations: the desire to avoid unfairness that can result from the prosecution of

gdedams” Midwestern Mach. Co. v. Nw. Airlines, Inc., 392 F.3d 265, 277 (8th Cir.

2004). In order for lachesto apply, (1) aplantiff must have unreasonably and inexcusably
ddlayed commencing his action and (2) the defendant must have suffered prgudice asa

result. 1d. (quoting Goodman v. McDonnell Douglas Corp., 606 F.2d 800, 804 (8th Cir.

1979)). Because acourt asked to apply laches must determine the reasonableness of — and,
hence, the reasons and excuses for — the plaintiff’ s delay in filing suit, aswell asthe
resulting prejudice suffered by the defendant, laches generally cannot be decided “on a

moation for summary judgment, let done amotion to dismiss” United States v. Portrait of

Waly, No. 99-Civ.-9940, 2002 WL 553532, at *22 (S.D.N.Y. Apr. 12, 2002); accord, e.0.,
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Kling v. Halmark Cards, Inc., 225 F.3d 1030, 1041 (9th Cir. 2000) (*because a clam of

laches depends on a close evduation of dl the particular factsin acase, it is seldom
susceptible of resolution by summary judgment”) (internd quotation marks omitted);

Jeffriesv. Chicago Trangt Auth., 770 F.2d 676, 679 (7th Cir. 1985); Goldberg v. Cameron,

482 F. Supp. 2d 1136, 1152 (N.D. Cal. 2007); see dso Azaea Hest, Inc. v. Dreyfus Supply

& Mach. Corp., 782 F.2d 1455, 1458 n.2 (8th Cir. 1986) (noting the “fact-bound nature of
the laches issug’).*®

Here, the Court concludes that it is not in a pogtion, at thistime, to opine on the
merits of the Defendants laches defense. Axcan makes severa arguments concerning the
reasons for its delay — such asits purported efforts to convince the Defendants to cease
thar “fase” advertisng — that go beyond the pleadings. Axcan must be afforded the
opportunity to develop and present evidence on these issues. Moreover, prejudice cannot
exis here unless the Defendants “ha[ve] changed [their] position[s] in away that would not
have occurred if [Axcan] had not delayed.” Goodman, 606 F.2d at 809 n.17. In other
words, if the Defendants conduct would have been the same regardiess of whether Axcan
sued earlier, then they cannot demondtrate any “change’ in their position as aresult of
Axcan’s dday and, hence, they cannot demonstrate prejudice. According to Axcan, that is

precisely the case, as evidenced by Defendants continuing their dlegedly fase advertisng

1% The Defendants correctly note that some courts have applied laches a the motion-to-dismiss
stage. (See Ethex & KV Reply at 2 (citing cases).) The greater weight of authority, however, holds
that alaches defense can be resolved, if at dl, only on a motion for summary judgment.
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after having been sued by Solvay. (Mem. in Opp'n a 39-40.) Once again, the Court is not
in apostion to answer whether the Defendants would have changed their (allegedly)
improper advertisng had Axcan commenced suit earlier; they are entitled to obtain
discovery onthisissue. Findly, Axcan may be able to defeat the gpplication of lachesif it

is able to show that the Defendants conduct was willful or thet they intended to engagein

fdseadvertisng. See, eq., Danjag LLC v. Sony Corp., 263 F.3d 942, 956-57 (9th Cir.

2001); Deere & Co. v. MTD Holdings, Inc., 70 U.S.P.Q.2d 1009, 1027 (S.D.N.Y. 2004).

As before, Axcan is entitled to discover facts that would support such an argument.
Accordingly, the Court will not dismiss Axcan’s dlaims on the ground of laches®

V. Totheextent that Axcan’s claimsare based on “compareto” and “ alternative
to” advertising, the claims may stand.

In addition to aleging that the Defendants have engaged in fase advertisng because
they market their drugs as “identica in formulation to Ultrase,” Axcan adso dlegesthat the
Defendants have falsaly suggested that their drugs are “generic equivaent subgtitute]s| for
Ultrasg” by advertiang their drugs as “dternative[g] to” Ultrase and by “invit[ing]
pharmacists and others to compare the labeled ingredients in their drugs with Ultrase.”
(Compl. 1138, 47.) To the extent that Axcan's claims are based on such “comparative’ and

“dternative’ advertisng, the Defendants argue that the clamsfail as amatter of lawv. The

20 The parties make several additional arguments concerning laches, such as whether it may bar
aLanham-Act claim for damages (as opposed to injunctive relief) and whether, and in what
circumstances, a presumption of laches may apply. Because the Court concludes that the gpplicability
of laches cannot be addressed in the current procedura posture of this case, it need not wade into
these arguments a thistime.
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Court does not agree.

The Defendants posit that comparative advertisng islegd and, as areault, that “the
Lanham Act cannot be used to prevent an advertiser from referring to its product as an
‘dternative’ to acompetitor’s product or from inviting consumersto ‘compare’ the two
products.” (Impax & Globd Mem. at 18.) Yet, severd courts have held that advertisements
inviting consumers to “compare’ one product to another can be mideading in context.

For example, in Nutrition & Fitness, Inc. v. Mark Nutritionals, Inc., the defendant

manufactured a dietary supplement caled “Body Solutions,” and the plaintiff marketed a
competing supplement whose labd stated “ Compare to Body Solutions.” The defendant
brought a counterclam againgt the plaintiff for fase advertisng under the Lanham Act, and
the plaintiff moved to dismiss, arguing thet its labe could not amount to fase advertisng as
amatter of law. The court rejected that argument, stating:

In order to form the base of a fdse advertisng dam, the offending Statement
must be “ether fase on its face or, dthough literdly true, likdy to midead and
to confuse consumers given the merchandigng context.”  Accordingly, “bad
assartions of superiority or general dtatements of opinion” do not result in a
[Lanham Act] violaion. Similarly, statements that are “exaggerated advertising,
blusering and boasting upon which no reasonable buyer would rely” are more
properly considered “puffery” and are not actionable under the Lanham Act's
fdse advetisng provison. Other sources have described puffery as “a genera
dam of superiority over a comparative product that is so vague, it would be
understood as a mere expression of opinion.”

Pantff mantans that the “Compare to Body Solutions’ statement on
its own product does not make a detailled or spedific assertion of measurable
fact. As such, Plantiff contends that the statement Defendants complain of is
merely nonectionable “puffery.” The court disagrees. This is not an instance
where the dleged fdse advertisng dams are broad assertions of superiority in
the fidd. Ingead, by referencing a particular competing product, that is, the
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Body Solutions ling Plantiff’s invitation to “compare’ does not qudify as a
vague dam of superiority.  Unlike more subjective terms often used in
advertising, “compare’ suggests that a product’s performance has in fact
been tested and verified. Although “ Compare to Body Solutions’ by itself
is not a false statement, Defendant alleges that the statement is misleading
in that it leads consumers to believe that Plaintiff's products have been
tested and are equivalent in efficacy or content with the Body Solutions line
when they in fact are not.

202 F. Supp. 2d 431, 435-36 (M.D.N.C. 2002) (emphasis added) (citations omitted); see

aso Clorox Co. P.R. v. Procter & Gamble Commercia Co., 228 F.3d 24, 37 (1<t Cir.
2000) (advertisement inviting consumers “ Compare to your detergent . . . Whiter is not

possible’ actionable as fase advertisng under Lanham Act); Cartier, Inc. v. Deziner

Wholesdle, L.L.C., No. 98-Civ.-4947, 2000 WL 34171, at *4-5 (S.D.N.Y. Apr. 3, 2000)

(denying summary judgment on fase-advertisng clam where labe on defendant’ s product
invited consumers to compare prices, qudity, and style with plaintiff’s product). Smilarly,
Axcan dlegesin this case that by inviting pharmacists and othersto “compare’ the
Defendants pancrestic-enzyme drugs to Ultrase, they falsely suggest that the drugs are
equivaent in efficacy or ingredients. (Compl. 1Y 38, 47.)

Courts have dso held that advertising one product as an “ dternative to” another may

violate the Lanham Act. In Hedthpoint, Ltd. v. Ethex Corp., Civil No. SA-01-CA-646,

2004 WL 2359420 (W.D. Tex. duly 14, 2004), for example, the court held that Ethex’s
advertiang of its wound-debridement ointment as an dternative to the plaintiff’s competing
ointment was actionable because it could suggest that the two products had the “same active

ingredients in the same quantities” 1d. at *16. Solvay | reached the same conclusion. See
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2006 WL 738095, a *3 (D. Minn. Mar. 22, 2006). Following those rulings here, Axcan
can succeed on its “dternative to” clamsif it can prove that the Defendants advertisng
suggests that Pangestyme and Lipram contain the same ingredients, in the same quantities,
as Ultrase, when in fact they do not. (Compl. 1 37-38, 46-47.)

Accordingly, Axcan may proceed with its false-advertisng clams based on the
Defendants “compareto” and “dternative to” advertisng.
VI.  Axcan’'sclaimsare sufficiently pleaded.

Findly, the Defendants argue that Axcan’'s clams are not pleaded with the requiste
specificity under Federd Rule of Civil Procedure 9(b). This argument lacks merit.

Asan initid matter, it isnot entirdy cear that Rule 9(b)’ s strictures gpply to
Lanham-Act dams. As Axcan points out in its response, thereisa split of authority on this

issue. Compare, e.g., Conditional Ocular Enhancement, Inc. v. Bonaventura, 458 F. Supp.

2d 704, 709 (N.D. Ill. 2006) (“Clamsthat dlege. . . fase advertising under the Lanham
Act are subject to the heightened pleading requirements of Fed. R. Civ. P. 9(b).”) with John

P. Villano, Inc. v. CBS, Inc.,, 176 F.R.D. 130, 131 (SD.N.Y. 1997) (“aclaim of false

advertisng under [the Lanham Act] fdls outsde the ambit of Rule 9(b) and may not be

subject of any heightened pleading requirement”); see also Nutrition & Fitness, Inc., 202 F.

Supp. 2d at 434 (recognizing that severa digtrict courts have applied heightened pleading
requirement but that no appellate court had opined on the propriety of doing so). Indeed,
the Villano court articulates severd persuasive reasons why Lanham-Act clams should not

be subject to any pleading-with-particularity rule. See 176 F.R.D. at 131.
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In any event, assuming arguendo that a heightened pleading requirement gppliesto
Axcan's clams, the Court concludes that such requirement has been sttisfied here. Rule
9(b) does not require that the exact particulars of every alegedly ingtance of “fase”’
advertiang be specified in the Complaint. See 5A Charles A. Wright & Arthur R. Miller,

Federd Practice & Procedure: Civ. 2d § 1297 (3rd ed. 2007). Rather, that Ruleis satisfied

if the plaintiff’s complaint sufficiently apprises the defendant “of the nature of the clam
andtheacts. . . relied upon by the plaintiff” as condtituting the unlawful conduct. 1d.;

accord Commercid Prop. Inv., Inc. v. Qudity Innsint'l, Inc., 61 F.3d 639, 644 (8th Cir.

1995). The Complaint here clearly apprises the Defendants of the acts relied upon by
Axcan in support of itsclams. Stated differently, Axcan has pleaded the “who [the
Defendants], what [fase advertisng], where [in ads targeted to drug databases, wholesders,
and pharmacies], when [since the late 1990’ 5], and how [falsely claming their drugs are

generic equivaents or subdtitutes]” of itsclams. Great Plains Trust Co. v. Union Pac. R.

Co., 492 F.3d 986, 995 (8th Cir. 2007). The sheer length and breadth of the Defendants
Memorandaindicate that they have been fully gpprised of the nature of Axcan's damsand
can adequately prepare responses thereto. Solvay |l involved daims pleaded in smilar
fashion, see 298 F. Supp. 2d at 885-86, and the Court reached the same conclusion; this
Court percelves no reason to deviate from that ruling.
CONCLUSION
Based on the foregoing, and dl the files, records, and proceedings herein, IT IS

ORDERED that Defendants Ethex’'s and KV’ s Motion for Judgment on the Pleadings (Doc.

-27-



No. 33) and Defendants Impax’ s and Globa’s Motion to Dismiss (Doc. No. 41) are
GRANTED IN PART and DENIED IN PART asfollows.

1 The Motions are GRANTED to the extent that they argue that clams for
conduct occurring before June 1, 2001, are barred by the statute of limitations, and clams

based on such conduct are DISM I SSED WITH PREJUDICE; and

2. In al other respects, the Motions are DENIED.
Dated: October _19 , 2007 SRichard H. Kyle
RICHARD H. KYLE
United States Didtrict Judge

-28-



